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The  Montana  Consumer  Counsel   herewith  and  hereby  respectfully  submits  his 

annual    report  for  the  year  1975  pursuant  to  the  provisions  of  R.C.M.    1947, 

70-707(7). 

CREATION  OF  OFFICE 

Most  of  what  follows  under  this  heading  has  been  set  forth  in  the  annual 
report  to  the  Legislative  Consumer  Committee  for  the  year  1974.  It  is  herein 
reproduced  for  handy  reference  of  committee  members  and  has  been  updated  in 
light  of  experiences  of  1975. 

The  committee  will  recall  that  the  office  of  the  Montana  Consumer  Counsel 
is  a  creature  of  the  Montana  Constitution  of  1972,  which  mandated  the  legisla- 
ture to  provide  for  such  an  office  to  represent  consumer  interests  in  hearings 
before  the  Montana  Public  Service  Commission  or  any  other  successor  agency. 

At  the  first  legislative  session  following  the  adoption  of  the  Montana 
Constitution  of  1972,  the  legislature  implemented  the  constitutional  mandate 
by  enacting  what  was  signed  into  law  as  Chapter  65  of  the  Laws  of  1973.  By 
that  act,  the  legislature  elected  to  implement  the  office  as  an  agency  of  the 
legislative  branch  of  government,  answerable  to  a  bipartisan  committee  of 
legislators  acting  as  the  Legislative  Consumer  Committee.  The  committee  has 
exerted  authority  over  hiring  the  Consumer  Counsel  and  staff,  major  expenditures, 
decisions  to  litigate,  decisions  to  participate  in  proceedings  conducted  by 
federal  regulatory  agencies,  and  decisions  to  hire  attorneys  and  expert 
witnesses  for  important  cases. 
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In  1974  the  Consumer  Counsel  Act  was  amended  to  lend  to  the  committee 
more  flexibility  regarding  meeting  dates  and  to  give  the  Consumer  Counsel 
more  discretion  over  what  administrative  matters  the  office  might  participate 
in.  The  original  statute  mandated  the  Consumer  Counsel  to  attend  all  proceed- 
ings conducted  by  the  Public  Service  Commission.  As  amended,  the  authority 
is  permissive  and  authorizes  the  Consumer  Counsel  to  participate  in  regulatory 
proceedings  before  both  state  and  federal  regulatory  agencies  and  courts. 

The  Montana  Consumer  Counsel  is  the  only  such  consumer  agency  enjoying 
constitutional  status.   It  is  also  the  only  such  agency  functioning  as  an 
agency  of  the  legislative  branch  of  government.  Surveys  disclose  that  there 
are  an  increasing  number  of  agencies  executing  similar  functions  in  sister 
states,  as-well-as  at  least  three  consumer-type  agencies  functioning  in  federal 
government.  Alternative  forms  of  agencies  have  been  discussed  briefly  in 
previous  annual  reports.  Suffice  it  to  say  that  Montana's  approach  is  unique 
and  considered  the  best  conceptually  by  observers  of  consumer  advocacy 
activities.  The  office  enjoys  complete  independence  from  the  administrative 
branch  of  government  and  the  regulatory  agency.  It  also  enjoys  a  unique 
aspect  of  funding  in  that  expenditures  in  excess  of  legislative  appropriations 
may  be  approved  by  a  majority  of  the  Legislative  Consumer  Committee  to  become 
effective. 

IMPLEMENTATION  OF  OFFICE 
Under  the  Consumer  Counsel  Act,  discretion  reposes  in  the  committee  to 
implement  the  office  and  staff  and  approve  future  expansion  thereof,  if  any. 
The  office  is  still  in  its  formative  stages,  but  cumulative  experience  has 
provided  an  awareness  of  options  how  to  proceed  with  staff  structure. 
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Considering  present  functions,  the  current  press  of  office  business,  the 
nature  of  current  matters  involving  the  resources  of  the  office,  and  the  make- 
up of  the  Montana  Public  Service  Commission  and  the  Transportation  Division 
of  the  Montana  Department  of  Agriculture,  no  modifications  to  staff  are  con- 
templated at  this  time. 

At  this  point  in  time  approximately  2h  years  after  the  office  was  created, 
the  staff  consists  of  one  full-time  Consumer  Counsel,  who  is  an  attorney 
licensed  to  practice  law  in  Montana,  one  full-time  salaried  transportation 
advisor,  and  one  full-time  salaried  secretary.  Those  positions  are  filled  by 
the  same  persons  who  first  took  the  positions.   In  addition  to  a  salaried  staff, 
a  utility  advisor  is  retained  on  a  monthly  basis.  The  staff  is  supplemented 
from  time  to  time,  with  the  approval  of  the  committee,  by  the  hiring  of 
attorneys  and  expert  witnesses. 

The  Consumer  Counsel  is  Geoffrey  L.  Brazier,  of  Helena,  Montana,  who 
assumed  the  position  on  August  1,  1973.  Mr.  Brazier  has  a  background  in  con- 
stitutional and  administrative  law,  in  regulatory  matters  in  an  unrelated  field, 
and  in  government. 

The  Transportation  Advisor  is  Patrick  F.  Flaherty,  formerly  of  Silver 
Spring,  Maryland,  who  has  an  extensive  background  in  motor  carrier  cost 
matters.  During  his  employment,  Mr.  Flaherty  has  participated  as  a  witness  in 
both  motor  carrier  and  railroad  matters  before  the  I.C.C.  and  the  Montana 
Public  Service  Commission.  As  the  opportunity  has  permitted,  he  has  attempted 
to  develop  skills  and  knowledge  relating  to  utilities.  In  particular,  he  has 
attended  utility  regulatory  workshops  and  participated  in  several  water  rate 
and  small  utility  rate  cases.  He  has  also  attempted  to  familiarize  himself 
with  the  activities  of  utilities  regulated  by  the  Montana  Public  Service 
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Commission,  but  has  been  hampered  somewhat  in  orderly  development  of  that 
knowledge  by  a  heavy  agenda  of  transportation  business  before  the  regulatory 
agencies.  Mr.  Flaherty  has  also  begun  a  program  of  computerizing  data  reported 
to  the  Public  Service  Commission  on  an  annual  basis  by  regulated  motor  carriers. 

Celia  Farlan  continues  to  be  the  hired  secretary.  The  Consumer  Counsel 
and  the  committee  enjoy  not  only  her  professional  secretarial  skills  but  the 
benefit  of  her  experience  from  previous  employment  by  the  Public  Service 
Commission. 

The  committee  and  counsel  have  been  privileged  to  retain  the  services  of 
William  M.  Johnson  of  Helena,  Montana,  as  utility  cost  and  rate  expert. 
Mr.  Johnson  was  head  of  the  utility  and  the  centralized  services  divisions  of 
the  Montana  Public  Service  Commission  for  many  years,  terminating  his  employment 
in  the  spring  of  1974  upon  advise  of  his  physician.  During  these  transitional 
times,  Mr.  Johnson  remains  the  single  most  knowledgable  person  in  the  State  of 
Montana  with  respect  to  the  history,  present  activities,  structure  and  records 
of  all  regulated  utilities,  as-well-as  of  rulings  and  orders  of  the  Commission 
and  its  predecessors. 

The  office  also  continues  to  enjoy  a  mutually  favorable  relationship  with 
the  Transportation  Division  of  the  State  Department  of  Agriculture  headed  by 
Mr.  Gene  Carroll.  The  two  offices  have  collaborated  in  a  number  of  cases 
involving  intrastate  railroad  rates  and  railroad  line  and  facility  abandonment 
cases. 

With  respect  to  the  hiring  of  expert  witnesses,  the  regular  staff  of  the 
office  has  been  able  to  handle  the  day-to-day  business  that  comes  before  the 
office.  However,  the  committee  did  see  fit  to  authorize  the  hiring  of  the 
services  of  Mr.  George  F.  Hess,  Consulting  Engineer,  of  Minneapolis,  Minnesota, 
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to  participate  as  an  expert  witness  opposed  to  recent  applications  by  Montana's 
two  major  utilities  for  authority  to  increase  rates.  Mr.  Hess  has  participated 
for  approximately  ten  years  in  matters  involving  Montana's  three  largest 
utilities  and  is  familiar  with  their  books  and  records  and  background  to  such 
an  extent  that  he  can  efficiently  prepare  and  give  effective  testimony  in 
opposition  to  the  utilities'  cases  based  on  generally  accepted  utility  rate- 
making  principles. 

With  respect  to  the  hiring  of  counsel,  the  committee  has  heretofore 
authorized  the  hiring  of  William  E.  O'Leary,  of  Helena,  Montana,  who  was 
attorney  for  the  Public  Service  Commission  for  a  period  of  approximately  ten 
years,  to  assist  the  office  in  resisting  major  utility  rate  cases  and  to  parti- 
cipate in  a  number  of  railroad  matters,  most  of  which  are  being  heard  under  the 
jurisdiction  of  the  Interstate  Commerce  Commission.  The  committee  has  also 
approved  the  hiring  of  other  attorneys  on  an  hourly  basis  in  certain  litigated 
matters.  Although  it  is  possible  that  future  events  will  suggest  the  hiring  of 
additional  legal  help  in  certain  cases,  none  is  anticipated  at  this  time. 

For  the  time  being,  it  is  anticipated  that  the  talents  of  the  regular 
staff  of  the  office,  supplemented  by  Mr.  O'Leary's  and  Mr.  Hess's  expertise, 
will  be  sufficient  to  handle  utility  matters  of  concern,  with  the  possible 
exception  of  water  rate  cases  involving  some  of  Montana's  larger  municipalities. 
With  respect  to  those  concerns,  a  resident  Montana  consulting  engineer  has  been 
contacted  and  expressed  a  willingness  to  assist  the  office  in  resisting  such 
cases.  At  the  appropriate  time,  after  hearings  have  been  noticed  in  such  cases, 
the  committee  may  be  asked  to  authorize  the  hiring  of  that  expert. 

The  office  has  also  identified  a  practitioner  before  the  I.C.C.  and 
eastern  regulatory  agencies  in  motor  carrier  matters  who  has  expressed  a 

-5- 


Digitized  by  the  Internet  Archive 

in  2012  with  funding  from 

Montana  State  Library 


http://archive.org/details/annualreport22mont 


willingness  to  appear  as  an  expert  on  behalf  of  the  office  in  several  cases 
which  involve  the  merits  of  inquiry  into  transactions  of  motor  carriers  with 
owned  affiliates.  At  this  point  it  is  not  clear  whether  the  issue  will  be 
resolved  favorably  without  the  necessity  of  hiring  that  expert.  As  is  the 
established  practice,  the  authorization  of  the  committee  will  be  sought  at  the 
appropriate  time,  if  necessary. 

The  office  had  occasion  to  hire  on  a  salaried  basis  the  services  of 
students  at  the  University  of  Montana  Law  School  during  summer  months.  The 
experience  with  students  continues  to  be  extremely  favorable  and  encouraging. 
During  the  year  1975,  Mr.  Richard  Anderson  of  Butte,  Montana,  served  the  office 
by  making  extensive  contributions  in  research,  briefing  and  investigation,  and 
drafting  proposed  findings  and  conclusions  in  Public  Service  Commission  cases. 

Although  the  office  in  the  past  has  had  occasion  to  hire  Carroll  College 
faculty  members  and  other  consultants,  the  development  of  the  knowledge  and 
skills  of  the  staff  did  away  with  the  need  for  hiring  such  services  during  the 
year   1975. 

The  office  has  not  enjoyed  the  luxury  of  a  long-range  approach  to  hiring 
and  training  of  staff. 

The  economic  climate  reflecting  applications  for  the  highest  rate  increases 
in  history  on  an  accelerated  basis  has  demanded  immediate,  competent  professional 
participation. 

The  situation  was  aggravated  by  a  somewhat  more  than  predictable  amount  of 
peter  principle  resistance  on  the  part  of  some  regulated  companies,  some 
regulators  and  some  Commission  staff.  This  made  it  more  important  to  avoid 
pitfalls  and  detect  problems  not  otherwise  called  to  our  attention. 

It  is  felt  that  fortune  has  smiled.  The  humble  staff  has  done  admirably 
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in  identifying  the  issues,  making  viable  presentations,  and  avoiding  embarrassing 
mistakes.   In  the  opinion  of  the  Consumer  Counsel,  he  has  the  best  staff  in  the 
region. 

ACQUISITION  OF  CAPITAL  EQUIPMENT 

With  the  exception  of  the  acquisition  of  a  Xerox  3100  LDC  copy  machine, 
which  has  proved  extremely  valuable,  no  major  expenditures  were  made  for 
additional  capital  equipment  for  the  office  during  the  year  1975. 

The  office  remains  housed  in  a  three-room  unit  in  downtown  Helena.  With 
present  staff  structure,  there  appears  to  be  no  need  to  move.  However,  three 
structures  are  being  erected  in  the  Capitol  Complex.  The  State  Department  of 
Administration  at  one  time  advised  its  intention  to  provide  accommodations  for 
this  office  in  the  State  Capitol  Building  upon  completion  of  those  additions 
to  the  Capitol  Complex.  There  has  been  no  definitive  discussion  of  the  subject 
in  the  year  1975. 

Unanticipated  modifications  in  staff  structure  could  also  create  a  necessity 
for  more  room  and  therefore  a  move  to  other  accommodations. 

EXPENDITURES 
Functions  of  the  office  are  financed  be  fees  charged  against  the  gross 
operating  revenues  of  all  companies  regulated  by  the  Public  Service  Commission 
in  accordance  with  the  constitutional  and  statutory  provisions.  The  legislature 
appropriated  $80,000  per  year  for  the  functions  of  the  office  for  the  first  two 
years  of  its  existence.  Appropriations  for  the  fiscal  year  ending  June  30,  1976 
were  $125,753  and  for  the  fiscal  year  ending  June  30,  1977  were  $128,397  respec- 
tively. The  levy  rate  is  computed  by  the  Department  of  Revenue  based  upon  appro- 
priations to  the  office  of  Consumer  Counsel  (as  may  be  modified  by  additional 
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expenditures  authorized  by  the  Legislative  Consumer  Committee)  and  total  gross 
operating  revenues  of  all  regulated  companies. 

The  office  was  able  to  operate  well  within  its  appropriated  funds  for  its 
first  year  of  operation.  However,  unforeseen  expenditures  and  the  expense  of 
•conducting  a  study  required  by  Senate  Joint  Resolution  #59  of  the  1974  legis- 
lature necessitated  expenditures  of  $30,616  in  excess  of  the  amount  originally 
appropriated  for  the  fiscal  year  ending  June  30,  1975.  Funds  for  the  excess 
were  regularly  provided  pursuant  to  statute.  Total  expenditures  for  the  first 
biennium  were  within  total  amounts  appropriated  for  that  biennium. 

Because  the  office,  during  its  third  year  in  existence,  is  caught  up  in 
what  is  probably  the  heaviest  hearing  schedule  in  the  history  of  the  Public 
Service  Commission,  including  cases  demanding  the  assistance  of  expert  witnesses 
and  attorneys,  it  seems  a  safe  assumption  that  expenditures  for  the  fiscal  year 
ending  June  30,  1976  will  exceed  amounts  appropriated.  Frankly,  the  situation 
is  aggravated  by  the  fact  that  the  Montana  Public  Service  Commission  is  in  its 
first  year  of  operation  under  a  five-commissioner  concept  wherein  all  of  the 
present  commissioners  and  much  of  their  staff  are  being  oriented  to  their 
respective  new  jobs.  One  aspect  is  that  the  Commission  staff  has  indulged  in 
extensive  cross  examination  and  discovery  in  the  major  utility  cases  prolonging 
proceedings  considerably  in  excess  of  the  times  previously  dedicated  to  hearings 
of  such  nature.  That  circumstance,  combined  with  the  aspect  of  two  major  utility 
hearings  back  to  back  and  other  relatively  major  contested  cases  has  necessitated 
unusual  expenditures  for  attorneys,  expert  witnesses,  transcripts  and  travel. 

This  office  does  not  intend  to  use  the  circumstance  to  justify  submitting 
any  significantly  increased  appropriation  request.  Experience  suggests  that  in 
a  normal  year,  the  legislative  appropriation  should  have  been  adequate  to  handle 
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the  functions  of  the  office. 

It  is  cautioned,  however,  that  because  of  inflationary  times  and  the 
construction  of  major  coal-fired  electric  generating  facilities  by  the  major 
utilities,  they  have  both  announced  intentions  to  file  petitions  for  authority 
to  make  additional  increases  to  utility  rates  in  the  next  calendar  year.  There- 
fore, the  fiscal  year  ending  June  30,  1977  could  also  see  unusual  expenditures 
reflecting  an  unusual  volume  of  major  utility  rate  cases. 

The  Legislative  Consumer  Committee  has  been  regularly  favored  with  copies 
of  computer  printouts  supplied  by  the  Department  of  Administration  showing  the 
current  financial  posture  of  the  office  with  updated  comparisons  of  anticipated 
and  actual  expenditures  for  the  operation  of  the  office.  As  supplementary 
material,  the  Consumer  Counsel  herewith  submits  the  following  summary  of  expend- 
itures for  the  office  for  the  months  January  through  November,  1975  inclusive: 


Salaries 

$  24,247 

Other  Compensation 

155 

Benefits 

2,282 

Contracted  Services 

28,676 

Supplies 

500 

Communications  &  Trans 

iportation 

1,047 

Travel 

2,359 

Rent 

1,650 

Other  Expenses 

634 

Equipment 

-0- 

Total 

$  61,550 
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CONSUMER  COMPLAINTS 

The  title  of  the  office  is  "Consumer  Counsel".   It  is  taken  from  language 
in  the  constitution.  This  has  lead  to  the  assumption  on  the  part  of  many 
people  that  the  functions  of  this  office  include  attending  to  problems  of  the 
classic  retail  consumer  nature.  Quite  predictably,  the  office  has  had  numerous 
occasions  to  correct  the  mistaken  assumptions  and  refer  the  complaining  party 
to  the  Consumer  Affairs  Division  of  the  State  Department  of  Business  Regulation 
or  other  appropriate  consumer  protection  agencies.  At  the  start  of  the  year, 
an  effort  was  made  to  implement  a  procedure  whereby  a  count  could  be  kept  of 
the  actual  number  of  referrals.  However,  experience  indicated  that  a  great 
deal  of  otherwise  more  useful  time  was  spent  in  documenting  the  referrals.  So 
the  practice  was  abandoned.  It  seems  safe  to  say  that  referrals  averaged 
approximately  one  a  day.   In  an  effort  to  minimize  the  referral  function,  the 
office  is  in  the  process  of  compiling  a  list  of  consumer  protection  agencies 
in  state  and  local  government  and  circulating  that  list  to  news  media,  chambers 
of  commerce  and  other  offices  which  might  direct  complaining  parties  to  the 
correct  office  at  the  first  opportunity. 

The  Public  Service  Commission  has  created  a  staff  position  of  Customer 
Service  Representative.  Referrals  are  made  to  her  office  on  a  regular  basis. 
Under  House  Bill  #328  of  the  1975  legislature,  this  office  now  has  authority 
to  represent  parties  whose  utility  service  has  been  cut  off  without  a  hearing. 
We  stand  ready  to  serve  in  the  capacity  authorized.  However,  it  has  been  our 
experience  to  date  that  all  of  the  complaints  and  difficulties  with  respect  to 
service  termination  have  been  resolved  through  the  Commission's  office  of 
Customer  Service  Representative.  There  has  been  no  occasion  to  seek  district 
court  intervention  to  prevent  utility  service  termination  prior  to  hearing. 
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Other  subjects  of  complaint  have  included  motor  carrier  damage  claims  and 
freight  delivery  delays.  Because  this  office  has  no  delegated  authority  to 
order  a  remedy  to  such  complaints,  they  have  been  referred  to  the  Motor  Carrier 
Enforcement  Bureau  of  the  Public  Service  Commission  or  to  the  Bureau  of  Motor 
Carriers  of  the  Interstate  Commerce  Commission  for  handling.  Experience  in 
handling  complaints  related  to  loss  and  damage  claims  lead  this  office  to 
successfully  advocate  the  enactment  of  House  Bill  #537  by  the  1975  legislature, 
amending  R.C.M.  1947,  8-812. 

LITIGATION 

In  our  report  to  the  committee  for  the  year  1974,  we  speculated  that  the 
year  1975  might  involve  more  litigation  than  any  future  year.  This  proved  to 
be  a  correct  assessment. 

The  office  participated  in  three  hearings  before  the  Montana  Supreme  Court 
relating  to  Montana  Power  Company  rate  matters.  Two  of  those  hearings  related 
to  the  interpretation  and  implementation  of  the  Public  Service  Commission's 
Official  Order  No.  4147  made  in  1974,  in  which  it  in  effect  authorized  an 
automatic  adjustment  feature  to  "passthrough"  increases  in  natural  gas  costs, 
said  order  being  premised  upon  a  "mini-hearing"  involving  examination  into  only 
four  of  many  of  the  utility's  expense  account  items.  Committee  members  have 
heretofore  been  supplied  with  copies  of  the  Supreme  Court's  ultimate  decision 
in  that  case,  which  was  favorable  to  the  utility.  Although  we  have  difficulty 
with  the  court's  rationale,  the  subject  may  be  somewhat  academic  in  view  of  the 
fact  that  the  legislature  passed  House  Bill  #383  which  purports  to  prohibit 
permanent  utility  rate  increases  without  a  public  hearing.  Temporary  rate 
increases  in  pending  cases  appear  to  be  authorized.  Those  subjects  could  lead 
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to  future  litigation,  but  the  statute  appears  to  have  provided  a  check  or 
balance  against  the  Supreme  Court's  recognition  of  previous  sanctions  for  auto- 
matic rate  adjustment  clauses. 

The  third  appearance  before  the  Supreme  Court  related  to  an  action  by  the 
Commission  granting  only  a  portion  of  a  temporary  increase  sought  by  the  Montana 
Power  Company  in  an  administrative  proceeding  that  remains  pending  at  this  time. 
The  action  was  brought  against  the  Commission,  but  the  court  ordered  the  Consumer 
Counsel  to  appear  to  represent  the  interests  of  the  consuming  public.  This  we 
gladly  did,  with  Mr.  O'Leary  participating.  The  utility  advocated  that  the  issue 
before  the  court  was  whether  the  Commission  abused  its  discretion  in  making  its 
temporary  order.  This  office  argued  that  either  the  temporary  or  interim 
increase  provision  of  the  statute  was  unconstitutional  because  no  guidelines 
were  provided  for  the  exercise  of  discretion  or,  that  if  the  statute  was  not 
unconstitutional,  then  the  Commission  had  broad  discretion  and  its  exercise 
thereof  was  within  the  limits  of  delegated  authority.  We  also  pointed  out  to 
the  court  that,  because  of  normalization  for  rate-making  purposes  of  certain 
income  tax  credits  and  accelerated  depreciation  deductions,  the  utility  was  not  in 
as  severe  financial  straits  as  it  represented  and  could  survive  until  a  final 
order  in  the  pending  administrative  proceedings.  * 

Litigated  cases  in  the  district  court  resulting  in  final  orders  included 
two  relating  to  railroad  station  abandonments.  Both  those  cases  ended  favorably 
to  the  railroad  on  a  technicality.  The  technicality  was  that,  since  the  Commis- 
sion had  adopted  no  procedural  rules  relating  to  motions  for  rehearing  or  recon- 
sideration, those  procedures  had  no  applicability  and  the  statute  of  limitations 
for  appeals  had  run  before  appeals  were  perfected.  This  situation  was  unique 
to  the  times.  There  is  no  possibility  that  such  event  will  occur  in  the  future. 
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However,  the  circumstances  give  rise  to  the  possibility  that  this  committee 
may  again  want  to  petition  the  Commission  to  adopt  procedural  rules,  even  to 
the  extent  of  filing  for  a  writ  of  mandate  from  a  district  court  commanding 
the  Commission  to  conduct  a  rule-making  procedure  in  those  respects.  It  is 
also  possible- that  the  circumstances  may  give  rise  to  a  bill  for  a  remedial 
statute  amending  the  Montana  Administrative  Procedure  Act  to  clarify  procedure 
with  respect  to  petitions  for  rehearing  and  reconsideration  and  other  post- 
judgment  remedies  at  the  administrative  level.  The  circumstances  may  also 
inspire  the  Administrative  Code  Committee  to  attempt  to  adopt  a  universal 
administrative  regulation  applicable  to  proceedings  before  all  state  adminis- 
trative agencies. 

The  Consumer  Counsel  has  also  been  authorized  by  the  committee  to  intervene 
as  defendant  in  an  appeal  brought  by  Burlington  Northern,  Inc.  against  the  Public 
Service  Commission  challenging  the  lawfulness  of  an  order  denying  a  petition  by 
the  railroad  to  dualize  the  agency  stations  at  Brockway  and  Circle,  Montana. 
Counsel  for  the  railroad  has  stipulated  to  the  intervention  of  this  office. 
Proceedings  are  pending  the  delivery  to  the  court  by  the  Commission  of  a  tran- 
script of  the  hearing  proceedings  at  the  administrative  level.  In  view  of  the 
extremely  heavy  hearing  workload  of  the  Commission's  only  court  reporter,  that 
event  may  not  occur  until  well  into  1976. 

There  is  also  pending  a  complaint  filed  by  two  legislators  and  eight  members 
of  the  Montana  State  Low  Income  Organization  against  the  individual  members  of 
the  committee  acting  in  their  official  capacities  for  a  declaratory  judgment 
with  respect  to  Chairman  Quilici's  qualifications  to  serve  on  the  committee  and 
the  propriety  of  his  being  designated  chairman  of  the  committee.  The  committee, 
by  majority  action,  has  authorized  the  hiring  of  an  attorney  in  Helena,  Montana, 
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to  defend  them  in  this  case.  As  of  the  publication  of  this  report,  a  motion 
to  dismiss,  challenging  the  standing  of  the  parties  to  bring  the  action,  the 
sufficiency  of  the  complaint  to  state  a  cause  of  action,  and  the  jurisdiction 
of  the  court  to  decide  such  matters,  has  been  filed  on  behalf  of  committee 
members  and  is  pending  argument  and  ruling  by  the  district  court  in  Helena. 

In  another  district  court  case  brought  by  Burlington  Northern  on  appeal 
from  a  ruling  of  the  Public  Service  Commission,  the  propriety  of  the  indulgence 
by  this  office  in  discovery  practices  in  adversary  administrative  cases  has 
been  challenged.  The  case  involves  an  attempt  by  the  railroad  to  abandon  a 
remote  livestock  facility  at  Chadborn,  Montana,  but  it  has  extremely  far-reaching 
implications,  because  it  goes  to  the  wery   heart  of  this  office's  ability  to 
prepare  a  meaningful  defense  in  cases  at  the  administrative  level.  Discovery 
procedures  are  recognized  by  all  courts  and  most  regulatory  agencies  as  a  basic 
tool  in  preparation  for  a  fair  hearing.  The  committee  authorized  the  Consumer 
Counsel  to  associate  Senator  Neil  Lynch  as  attorney  of  record  in  the  defense  of 
this  action.  The  case  is  pending  the  taking  of  a  deposition  of  a  member  of  the 
legislative  committee  which  amended  the  statute  authorizing  the  Consumer  Counsel 
to  indulge  in  discovery  as  contemplated  by  the  Montana  Rules  of  Civil  Procedure 
and  the  Montana  Administrative  Procedure  Act.  A  decision  is  anticipated  some- 
time early  in  1976.  This  case  also  may  give  rise  to  an  attempt  to  persuade  the 
next  legislative  session  to  adopt  remedial  legislation  clarifying  the  matter, 
as-well-as  inspire  the  adoption  of  a  universal  procedural  rule  by  the  Adminis- 
trative Code  Committee. 

There  were  two  other  matters  considered  by  the  committee  as  possible  subjects 
of  litigation,  both  of  which  were  rejected.  One  such  case  involved  the  question 
whether  the  Montana  Administrative  Procedure  Act  and  the  new  constitutional 
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provisions  with  respect  to  right  of  participation  and  right  to  know  prohibit 
the  Commission  from  authorizing  utilities  to  increase  rates  after  hearing  without 
making  findings  and  conclusions  and  a  formal  order.  Before  an  action  could  be 
brought,  the  Commission  adopted  a  resolution  that  such  practice  would  not  be  used 
in  the  future.  That  resolution  apparently  satisfied  the  concerns  of  the  committee 
and  to  all  intents  and  purposes  rendered  the  issue  academic. 

With  respect  to  the  possibility  of  future  litigation,  it  is  the  opinion  of 
the  Consumer  Counsel  that  both  of  the  pending  cases  involving  major  utility  rate 
increases  have  the  potential  for  extensive  "career"  litigation  because  of  the 
substantial  amounts  of  money  involved  and  important  issues  that  have  been  raised 
as  a  matter  of  record  in  those  proceedings. 

A  case  pending  before  the  I.C.C.  with  respect  to  the  attempt  by  Burlington 
Northern,  Inc.  to  pursuade  the  Interstate  Commerce  Commission  to  permit  it  to 
increase  rates  on  intrastate  shipments  of  grain  carries  the  potential  for 
litigation  on  some  important  technical  procedural  issues.  The  State  Department 
of  Agriculture  and  this  office  are  exhausting  administrative  remedies  from  a 
recent  adverse  ruling  of  the  administrative  law  judge.  This  is  a  necessary 
foundation  for  appeal  to  the  courts. 

There  are  also  two  cases  pending  before  the  Commission  in  which  the  issues 
of  the  propriety  of  the  Consumer  Counsel  indulging  in  discovery  proceedings  at 
the  administrative  level  and  the  propriety  of  the  inquiry  into  transactions 
between  motor  carriers  and  certain  affiliates  has  been  challenged.  Both  those 
cases  have  the  potential  for  litigation  because  of  the  precedent-setting  impli- 
cations of  the  issues  raised.  They  are  the  cases  in  which  this  office  is  contem- 
plating hiring  the  services  of  an  expert  practitioner  to  testify  as  to  the 
relevance  of  affiliate  data  and  the  propriety  of  inquiry  thereinto. 
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Other  cases  involving  tariff  bureaus  have  the  potential  for  litigation 
with  respect  to  the  issue  of  what  kind  of  information  and  data  is  sufficient 
justification  for  rate  increases  for  all  members  participating  in  the  traffic 
at  issue  and  how  to  measure  the  amount  of  increase  justified.  No  particular 
case  is  identifiable  at-  this  time,  but  the  situation  keeps  recurring. 

ADMINISTRATIVE  HEARINGS 

Prior  to  July  1,  1974,  under  statutory  mandate,  it  was  incumbent  upon  the 
Consumer  Counsel  to  attend  all  hearings  conducted  by  the  Commission.  The  statu- 
tory mandate  proved  to  be  self-defeating,  because  its  effect  was  to  burden  the 
Consumer  Counsel  with  attending  many  hearings  involving  motor  carrier  operating 
authorities  where  competition  usually  contested  the  applications  and  asked  the 
relevant  questions.  This  mandate  necessitated  the  unnecessary  expenditure  of 
time  and  travel  money  to  observe  proceedings  which  were  almost  perfunctory  in 
nature.  The  1974  legislature  changed  the  provision,  with  the  result  that  this 
office  did  not  attend  as  many  hearings  as  it  did  during  the  first  year  of  its 
operation. 

During  the  past  year,  this  office  has  participated  in  nine  matters  before 
the  Interstate  Commerce  Commission,  six  involving  rates  and  three  involving  line 
abandonments.  In  addition  to  state  court  matters,  this  office  has  participated 
in  six  proceedings  before  the  Public  Service  Commission  involving  proposed  facil- 
ity abandonments,  41  cases  before  the  Commission  involving  motor  carrier  rate 
increases,  14  cases  before  the  Commission  involving  proposed  utility  rate 
increases,  one  proceeding  before  the  Commission  involving  a  proposal  by  French- 
town  area  telephone  users  for  extended  area  service,  one  proceeding  before  the 
Commission  involving  the  quality  of  service  and  prospective  increased  rates 
with  respect  to  Hungry  Horse  community  water  supplies,  one  proceeding  before 
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the  Commission  brought  by  the  Milwaukee  Railroad  to  discontinue  intrastate 
livestock  service,  and  one  proceeding  before  the  Commission  on  a  petition  by 
Burlington  Northern,  Inc.  to  establish  a  6,000  lb.  minimum  on  shipments  on  the 
former  Great  Northern  Line.   In  addition  thereto,  this  office  has  petitioned 
the  Commission  to  adopt  new  procedural  rules  and  to  abandon  an  automatic 
"surcharge"  practice  with  respect  to  passing  through  fuel  cost  increases  to 
motor  carriers.   It  has  also  petitioned  for  intervention  in  a  proceeding  before 
the  Civil  Aeronautics  Board  brought  by  Frontier  Airlines  for  authority  to 
modify  its  routes. 

It  is  estimated  that  this  office  participated  in  the  saving  of  increased 
rates  for  transportation  of  commodities  intrastate  by  both  rail  and  motor 
carrier  of  over  $3,000,000  annually.   It  is  also  estimated  that  this  office 
participated  in  the  saving  of  increased  rates  for  utility  services  of  over 
$3,350,000. 

Additionally,  there  are  pending  before  the  Commission  applications  to 
increase  rates  for  utility  service  in  the  cumulative  total  annual  amount  of 
over  $50  million.  It  remains  to  be  seen  what  the  end  result  of  those  proceedings 
will  be,  but  in  those  cases,  the  only  meaningful  substantive  opposition  to  the 
proposed  increase  or  the  only  substantive  evidence  for  a  lesser  increase  was 
presented  by  the  office  of  Consumer  Counsel. 

ASSOCIATION  ACTIVITIES  ■ 
During  the  course  of  its  development,  the  office  and  staff  have  become 
members  or  participants  in  a  number  of  associations  or  councils  concerned  with 
subjects  that  the  office  deals  with. 

For  example,  the  Consumer  Counsel  has  been  for  some  time  a  member  of  the 
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Association  of  Interstate  Commerce  Commission  Practitioners.  Membership  gener- 
ates some  important  trade  literature  relating  to  current  developments  in  trans- 
portation regulation.  The  Association  of  Interstate  Commerce  Commission 
Practitioners  also  sponsors  periodic  workshops  for  the  enhancement  of  the 
knowledge  and  skills  of  members.  Although  the  Consumer  Counsel  has  in  the  past 
had  occasion  to  attend  one  such  workshop,  the  press  of  office  business  has  made 
it  impossible  for  him  to  do  so  during  the  year  1975.  Mr.  Flaherty,  not  being 
an  attorney,  is  obliged  to  take  a  test  to  qualify  for  membership  in  the  associa- 
tion. One  of  his  standing  projects  is  to  develop  his  knowledge  and  proficiency 
to  prepare  him  for  such  a  test. 

The  Consumer  Counsel  has  also  acceded  to  the  request  of  the  Governor  to 
serve  as  a  member  of  the  Transportation  Council  of  the  Federation  of  Rocky 
Mountain  States  to  represent  Montana  interests  in  that  endeavor.  The  committee 
will  recognize  that  the  Federation  of  Rocky  Mountain  States  is  a  non-profit 
organization  dedicated  to  mutual  efforts  to  advocate  regional  concerns  to 
federal  governmental  entities.  The  press  of  priority  business  has  made  it 
impossible  for  the  Consumer  Counsel  to  attend  activities  of  the  Federation  during 
the  year  1975. 

The  Consumer  Counsel  was  also  appointed  by  the  Governor  to  his  Task  Force 
oh  Coal  Gasification.  The  Task  Force  is  an  eight-member  group  drawn  from  govern- 
ment and  industry  for  the  purposes  of  evaluating  the  implications  of  establishing 
a  coal  gasification  plant  in  Montana  to  provide  an  alternate  source  of  gas  in 
anticipation  of  the  contingency  that  present  sources  of  supply  are  used  up  in 
the  near  future.  The  Task  Force  has  had  two  meetings,  one  of  which  was  attended 
by  the  Consumer  Counsel .  Mr.  Johnson  represented  the  Consumer  Counsel  at  the 
second  meeting  because  of  the  press  of  priority  business  of  the  office.  There 
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have  been  as  yet  no  conclusive  results  from  the  deliberations  of  the  Task  Force. 
The  office  also  became  an  associate  member  of  the  Shippers  National  Freight 
Claim  Council,  Inc.  of  New  York.  The  SNFCC  is  a  recently-organized  trade  associ- 
ation of  shippers  for  the  mutual  purpose  of  developing  meaningful  shippers  loss 
and  damage  protection.  Mr.  Flaherty  attended  a  one-day  organizational  seminar 
in  Denver.  Other  than  that,  the  participation  of  the  office  has  been  as  a 
subscriber  to  periodic  literature.  That  literature  has  proved  useful  in  keeping 
the  office  current  on  congressional  enactments  and  I.C.C.  regulations  for  shipper 
protection,  as-well-as  recent  precedent-setting  court  cases. 

REMEDIAL  LEGISLATION 

Under  the  provisions  of  Section  7(7)  of  the  Act,  the  Consumer  Counsel  may 
recommend  remedial  legislation  to  the  Legislative  Consumer  Committee.  The  effect 
may  be  that,  if  recommendations  are  viewed  favorably,  bills  will  be  drafted, 
introduced  and  carried  by  the  committee.  This  being  the  off-year  for  the  legis- 
lature, there  are  few  prospective  subjects  of  remedial  legislation  to  report. 
However,  depending  upon  the  results  of  litigation,  the  committee  may  want  to 
consider  introducing  bills  to  amend  the  Administrative  Procedure  Act  or  the 
Consumer  Counsel  Act  with  respect  to  motions  for  reconsideration  or  rehearing  or 
other  post-judgment  remedies  at  the  administrative  level,  or  with  respect  to 
the  powers  of  discovery  that  can  be  exercised  by  the  office  of  Consumer  Counsel  at 
the  administrative  level. 

With  respect  to  transportation  consumer  complaints  and  remedies,  it  appears 
to  this  office  that  the  enforcement  sanctions  presently  delegated  to  the  Commission 
are  essentially  useless  because  about  all  that  can  be  done  is  to  revoke  or  suspend 
an  operating  authority,  which  is  in  effect  self-defeating  or  harassing.  The 
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committee  may  want  to  introduce  a  provision  delegating  to  the  Commission 
authority  to  levy  fines  at  the  administrative  level  in  cases  of  inadequate 
service.  An  initial  determination  will  have  to  be  based  upon  the  question 
whether  the  problem  is  severe  enough  to  justify  legislation.   In  order  to 
ascertain  the  answer  to  that  question,  the  committee  no  doubt  will  want  to 
consult  with  enforcement  officials  of  the  Public  Service  Commission. 

It  is  also  possible  that  the  committee  will  want  to  introduce  some  legis- 
lation amending  the  Public  Utility  Act  with  respect  to  the  practice  presently 
authorized  of  granting  interim  increases  to  utilities  in  cases  pending.  It  is 
obviously  too  early  to  give  serious  consideration  to  the  merits  of  the  question. 
No  doubt  the  experiences  of  cases  now  pending  and  the  results  of  litigation  with 
respect  to  interpretation  of  statutory  provisions  will  provide  clearer  insight 
before  the  next  session  of  the  legislature.  * 

There  is  one  other  subject  that  comes  to  mind  with  respect  to  remedial 
legislation,  although  it  may  not  necessarily  properly  be  classified  as  "remedial". 
This  arises  from  the  practice  of  certain  members  of  the  Commission's  staff  of 
participating  in  the  fact-development  aspects  of  adversary  hearings  conducted 
by  the  Commission.  Clearly,  under  the  constitutional  and  statutory  provisions, 
the  role  of  this  office  is  adversary  only  and  this  office  has  standing  to  appeal 
from  the  Commission  decisions.  Clearly  under  statutory  provisions,  the  Commis- 
sion has  ajudicatory  and  enforcement  functions.  It  is  not  clear  to  what  extent 
the  Commission  or  its  staff  has  authority  to  play  the  role  of  adversary  now  that 
the  office  of  Consumer  Counsel  has  been  created.  Nor  is  it  clear  whether  staff 
has  standing  to  appeal  from  Commission  decisions.  There  seems  to  be  no  statutory 
prohibition  against  staff  developing  facts,  but  the  interplay  of  the  two  offices 
no  doubt  will  raise  the  question  whether  the  staff  has  played  an  adversary  role, 
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and  whether  it  has  standing  to  sue  or  would  even  be  inclined  to  appeal  from  a 
Commission  decision,  since  the  Commission  is  its  employer.  An  issue  that  may 
result  from  these  developments  is  one  of  appropriations  of  expenditures  for  an 
ostensible  duplication  of  services.  The  committee  should  be  advised  and 
reassured  that  the  experts  hired  by  the  Commission's  staff  and  by  the  office 
of  Consumer  Counsel  have  taken  all  reasonable  precautions  to  avoid  duplication 
of  testimony.  Although  there  may  be  no  real  problem  when  the  next  legislative 
session  convenes,  committee  members  should  be  fully  briefed  on  the  implications 
of  this  question  and  be  prepared  to  discuss  the  role  of  the  Consumer  Counsel. 
The  counsel  staff  of  course  will  be  keeping  committee  members  current  and  informed 
on  these  matters. 

Respectfully  submitted, 


Gflffr||/Q  Brazi 
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Montana  Consumer 
Dated:  December  31 ,  1975 
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*  SUPPLEMENTAL  COMMENTS 

The  committee  is  supplied  concurrently  herewith  a  copy  of  the  latest 
Supreme  Court  decision  relating  to  interim  rate  increases  as  authorized  by 
House  Bill  #383.   In  upholding  the  utility's  request  in  its  entirety,  the 
opinion  also  upholds  the  statutory  provision  for  temporary  rate  increases 
although  no  criteria  are  set  forth  in  the  statute. 

Subject  to  reassessment  in  the  light  of  events  during  1976,  it  may  well 
be  that  the  Consumer  Counsel  will  suggest  that  the  committee  sponsor  and 
carry  a  bill  to  delete  the  temporary  rate  increase  provisions  in  their  entirety 
from  R.C.M.  1947,  70-113. 
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